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U.S. Customs Service 


Treasury Decisions 


19 CFR PART 101 
(T.D. 84-39) 


Customs Regulations Amendment Relating to the Customs Field 
Organization—Bridgeport, Connecticut 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule; Suspension of Effective Date. 


SUMMARY: This document suspends September 30, 1984, the effec- 
tive date of a document which amended the Customs Regulations 
relating to the field organization of the Customs Service. In order to 
complete administrative adjustments, it has been determined neces- 
sary to suspend the effective date of changing the status of the 
Bridgeport, Connecticut, Customs district by placing it under the 
Boston, Massachusetts, Customs district. The document was pub- 
lished in the Federal Register on Friday, February 10, 1984 (49 FR 
5092; FR Doc. 84-3707) 


EFFECTIVE DATE: June 8, 1984. 


FOR FURTHER INFORMATION CONTACT: Renee De Atley, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


The amendments to 19 CFR Part 101 published in the Federal 
Register on Friday, February 10, 1984 (49 FR 5092; FR Doc. 84-3707) 
are suspended until September 30, 1984. 


Dated: June 4, 1984. 
RoBert P. SCHAFFER, 
Assistant Commissioner (Commercial Operations) 


[Published in the Federal Register, June 8, 1984 (49 FR 23832)] 


19 CFR Part 103 
(T.D. 84-111) 


Disclosure of Information on Vessel Manifests 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 
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SUMMARY: This document makes minor changes in a document 
which amended the Customs Regulations relating to the disclosure 
of information on cargo declarations of inward vessel manifests 
under section 103.14, Customs Regulations (19 CFR 103.14). The 
changes are being made because of a supplemental consent order of 
the U.S. District Court For The District of Columbia. The document 
was published in the Federal Register on Thursday, May 10, 1984 
(49 FR 19952). 


EFFECTIVE DATE: June 6, 1984. 


FOR FURTHER INFORMATION CONTACT: Doris B. Robinson, 
Regulations Control & Disclosure Law Division, U.S. Customs Serv- 
ice, 1801 Constitution Avenue, NW., Washington, D.C. 20229 (202- 
566-8681). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In FR Doc. 84-12721, appearing as T.D. 84-111 on page 19952 in 
the issue of Thursday, May 10, 1984, the following changes are 
made: 

1. In section 103.14(a), the word ‘‘may” in the introductory text is 
changed to the word “shall’’. 

2. In section 103.14(d)(1), the word “representative” is added in 
the first sentence after the words “or authorized employee.” 


3. In section 103.14(d)(1)(iv), the first two sentences are removed 
and the following sentence is inserted in their place. The first sen- 
tence reads as follows: 


§103.14 Information on vessel manifests and summary statisti- 
cal reports. 
(a) * * * 
(1) * * * 
(iv) Each certification meeting the above requirements and ap- 
proved by Customs will be valid for a period of two (2) years from 
the date of its approval. * * * 


* * ok * * * * 
Dated: June 4, 1984. 
S. SrMPsoNn, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, June 6, 1984 (FR 23339)] 
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DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 
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[Judgment for defendant] 
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Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office and Michael P. Maxwell, Esqs., for 
defendant. 


Opinion and Order 


REstANI, Judge: In this section, plaintiff challenges the Customs 
Service’s assessment of duty on Arconol, a blending component of 
motor gasoline. Plaintiff contends that Arconol was exempt from 
tariff duties at the time of entry under Presidential Proclamation 
4655. Defendant contends that the proclamation did not suspend 
duties on Arconol. The parties agree that the application of the 
proclamation to Arconol is the only issue in this case.! 

President Carter issued Proclamation 4655 in response to the 
energy crisis of 1979 when oil and certain petroleum products in- 
cluding motor gasoline were in short supply.2 The proclamation 
temporarily suspended import fees and tariffs on crude oil and cer- 
tain related products in order to increase their supply and to mod- 
erate the impact of price increases. 

While the proclamation was in force, plaintiff made seven entries 
of Arconol. Plaintiff contends that Section 3 of the proclamation 
exempted these entries from duty because Arconol is classifiable 
under Schedule 4, Part 2 of the Tariff Schedules and is a hydrocar- 


1In their briefs and at argument the parties discussed at length the proper classification of Arconol under the 
Tariff Schedules. The classification of Arconol is only relevant to the extent it sheds light on the proper inter- 
pretation of the Proclamation. The duty rate is the same under all claimed classifications. 
? The proclamation reads in relevant part: 
The Secretary of Energy has advised me that the continuation cf shortages in international petroleum 
and petroleum product supplies has resulted in escalating world oil — which impact directly on the 


United States economy. This situation requires that imports of crude oil and petroleum products be adjusted 
by temporarily suspending tariffs and the system of license fees which have m imposed since 1973 under 
Proclamation No. 3279, as amended. In light of the current market shortages and price conditions the con- 
tinued imposition of import fees and tariffs, at least for the near term, do not serve the purposes of the 
Mandatory Oil Import Program and are detrimental to the economy. As a consequence, for the period that 
the shortages persist, continued imposition of the tariffs and import fees has become unnecessary and bur- 
densome to the American public. 

Therefore, the Secretary of Energy has recommended that I temporarily suspend imposition of the import 
fees and tariffs. Suspension of the fees and tariffs will serve to alleviate some of the world oil price impacts 
on the American consumer and should also improve access to certain refined products which are threatened 
to be in short supply. I agree with the changes pro by the Secretary and they are consistent with the 
purposes of Proclamation 3279, as amended * * *. This action will adjust the imports of petroleum and pe- 
troleum product —- so that they are not imported in such quantities or under such circumstances as to 
threaten to impair the national security. 

Now, THEREFORE, I, Jimmy CARTER, Psdidees of the United States of America, by the authority vested in 
me by the Constitution and the laws of the United States, including Section 232 of the Trade Expansion Act 
of 1962, as amended (19 U.S.C. 1862), do hereby proclaim that: 

. Section 1. Section 3(aX(1) of Proclamation No. 3279, as amended, is further amended * * * to read as fol- 
lows: 


* * * * + * 7 


“(ii) with respect to imports of motor gasoline, unfinished oils, and all other finished products * * * 
such fees shall be $0.00 per barrel for the period April 1, 1979 through June 30, 1979.” 


* * + * . * 


Section 3. Effective as of April 1, 1979, tariffs upon imports of petroleum and petroleum products listed in 
Schedule 4, Part 10—“Petroleum, natural gas and products derived therefrom,” and tariffs upon imports of 
hydrocarbons listed in Schedule 4, Part 2—“‘Chemical Elements, Inorganic and Organic Compounds, and 

ixtures,” of the Tariff Schedules of the United States shall be and are suspended until July 1, 1979 * * * 
(Citation omitted) 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 5 


bon for the purposes of the proclamation.* Defendant agrees that 
Arconol is classifiable under Schedule 4, Part 2 but contends that 
Arconol is not a hydrocarbon and thus not exempt from duty. De- 
fendant contends that under Section 3 both requirements must be 
met in order for Arconol to be exempt from duty. 

In construing the proclamation, it is the court’s duty to give 
effect to the President’s intent. See United States v. Siemens Amer- 
ica, Inc., 68 CCPA 62, 653 F.2d 471 (1981), cert. denied 454 U.S. 1150 
(1982). Here the language of the proclamation is the principal 
source for determining the President’s intent. Section 3 of the proc- 
lamation directly. governs the scope of the proclamation’s tariff sus- 
pension. Pursuant to Section 3 of the proclamation the only items 
listed in Schedule 4, Part 2 as to which tariffs are suspended are 
hydrocarbons. 

The parties agree that a hydrocarbon is a molecule containing 
only carbon and hydrogen atoms. Arconol consists almost exclu- 
sively of tertiary butyl alcohol.* Tertiary butyl alcohol, the parties 
agree, is not a hydrocarbon. It is an oxygenated hydrocarbon due to 
the presence of oxygen in its chemical structure.°® 

Plaintiff properly points out that the butane in Arconol cannot 
be ignored for classification purposes. Butane is a hydrocarbon. 
Though Arconol contains only 3% butane, the parties have stipu- 
lated that the butane serves an important purpose in enabling Ar- 
conol to meet its product specifications. Thus in characterizing Ar- 
conol for tariff purposes it may be proper to say that it consists in 
part of hydrocarbons. See United States v. Cavalier Shipping Co., 60 
CCPA 152, 478 F.2d 1256 (1973). 

But it is a long leap from saying that a substance consists in part 
of hydrocarbons to saying the substance is a hydrocarbon. The lan- 
guage of Section 3 clearly indicates an intent to suspend tariffs 
from imports of hydrocarbons in Schedule 4, Part 2. The suspen- 
sion is narrowly phrased, and the primary ingredient of Arconol 
does not fit within the provision. 

Plaintiff contends that the proclamation as a whole requires a 
broad reading of the term hydrocarbon so as to include Arconol 
within that term. Plaintiff correctly points out that the court must 
interpret the tariff provisions in Section 3 in light of the proclama- 
tion as a whole and the purposes underlying it in order to carry 
out the President’s intent. Kokoszka v. Belford, 417 U.S. 642 (1974), 
United States v. Yoshida International, Inc., 68 CCPA 15, 526 F.2d 
560 (1975). Plaintiff contends that the proclamation as a whole re- 
veals that the President intended to suspend import barriers on 


3 In its summons plaintiff also contended that Arconol could be classified under Schedule 4, Part 10. Plaintiff 
has since abandoned this contention. The parties have stipulated as to all material facts and have submitted the 
case for decision as to the proper application of the proclamation. 

+ The parties have stipulated that the typical composition of Arconol is: Tertiary butyl alcohol, 95%; Butane, 
3%; Acetone, 2%; Water, 2%; Other, 2%. 

5 At oral argument, plaintiff suggested that Arconol would be considered a hydrocarbon within the petroleum 
industry. This factual contention is outside the stipulation of the parties that serves as the basis for this court’s 
judgment. 
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crude oil and all petroleum products useful in making motor fuels. 
Plaintiff contends that the President used the term hydrocarbon in 
Section 3 as a short hand for hydrocarbons and all petroleum prod- 
ucts useful in making motor fuels, or at least all petroleum prod- 
ucts containing hydrocarbons that are used in making motor fuels. 
Defendant generally agrees that the purpose of the proclamation 
was to suspend import barriers on crude oil and certain petroleum 
products. But defendant contends that the President carefully de- 
fined and limited the scope of the import relief to certain specific 
products. Defendant contends that Arconol does not fit within the 
literal wording of the tariff provisions in Section 3 and that there 
is no justification for reading Section 3 differently from its literal 
wording. 

Plaintiff's argument relies heavily on the application of the pre- 
amble of the proclamation to the operative provisions in Sections 1 
and 3. The preamble states in general terms that the President 
issued the proclamation to respond to a continued shortage “in 
international petroleum and petroleum product supplies.” Procla- 
mation 4655, 44 Fed. Reg. 21243 (1979). The President decided that 
“{t]his situation requires that imports of crude oil and petroleum 
products be adjusted by temporarily suspending tariffs and the 
system of license fees which have been imposed since 1973 under 
Proclamation No. 3279 as amended” (citation omitted).6 Jd. Plain- 
tiff would have the court draw three conclusions from the pream- 
ble. First, the operative provisions of the proclamation should be 
construed broadly to effectuate the stated purpose of the proclama- 
tion. Second, the tariff suspending provision in Section 3 should 
apply to all petroleum products since the preamble indicates a spe- 
cific intent to increase imports of petroleum products. And finally, 
the proclamation indicates that tariffs and license fees were to be 
suspended from the same products so any product as to which fees 
were suspended would also be free of tariffs. 

Plaintiff is correct in noting that the preamble is highly relevant 
in determining the underlying purposes of the proclamation. A 
proclamation has no legislative history, so the preamble is the only 
material available to the court to describe the decision-making 
process behind the operative provisions. But the preamble does not 
directly modify the operative provisions of the proclamation. 


[I]t is not an operative part of the statute and it does not en- 
large or confer powers on administrative agencies or officers. 
Where the enacting or operative parts of a statute are 
unambiguous, the meaning of the statute cannot be controlled 
by language in the preamble. The operative provisions of stat- 
utes are those which prescribe rights and duties and otherwise 
declare the legislative will. (Citation omitted.) 


® President Nixon imposed the license fee system in 1973 to begin regulating imports of crude oil and certain 
related products by an import fee system rather than a quota system. Proclamation 4210, 38 Fed. Reg. 9645 
(1978). 
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Association of American Railroads v. Costle, 562 F.2d 1310, 1316 
(D.C. Cir. 1977), cf: United States v. Murray, 5 CIT —, 561 F. Supp. 
448, 456 (1983). 

The preamble does indicate that the President intended to take 
substantial steps to increase imports of crude oil and petroleum 
products used in fuels. The preamble however does not define the 
precise steps which the President took. Plaintiff contends that the 
broad statement of intent in the preamble requires that the opera- 
tive provisions be read broadly to give full effect to the President’s 
intent, citing Mobil Oil Corp. v. Federal Energy Administration, 566 
F.2d 87 (TECA 1977). 

In Mobil, the court addressed the issue of the jurisdiction grant- 
ed the Federal Energy Administration (FEA) under the Emergency 
Petroleum Allocation Act. The FEA has issued regulations govern- 
ing allocation of liquids condensed from natural gas. The act’s 
terms did not clearly indicate whether the FEA has jurisdiction to 
regulate products derived from natural gas. The court construed 
the act’s jurisdictional grant broadly because the act as a whole in- 
dicated that Congress intended to give the FEA broad flexibility in 
shaping a regulatory scheme, id. at 95-96, and because the act 
would be ineffective if the natural gas liquids were not regulated. 
The act explicitly granted the FEA authority to regulate certain 
end products of the petroleum industry and “regulation of the end 
products would be unsuccessful without regulation of the raw ma- 
terials.” Id. at 97. 

The proclamation at issue differs sharply from the act discussed 
in Mobil. The proclamation’s operative provisions make a few, nar- 
rowly drawn revisions to the trade laws; they do not create a broad 
regulatory scheme. Since the President defined the proclamation’s 
scope so narrowly, it is unlikely that he intended items not express- 
ly mentioned in the operative provisions to be affected. See Posner 
Statutory Interpretation, 50 U. Chi. L. Rev. 800, 818 (1983). Also sus- 
pending tariffs on Arconol is not necessary to make the proclama- 
tion effective. The proclamation still serves its underlying purpose 
of stimulating energy imports even if not every energy import is 
increased. At best plaintiff can argue that the proclamation would 
have been more effective if Arconol had been included in the tariff 
suspension. This may be so. But it is not the place of the court to 
“improve” on the President’s work by increasing the scope of a 
narrowly drawn proclamation. 

Plaintiff's contention that the preamble indicates that, as used in 
the proclamation, the term hydrocarbon includes all petroleum 
products containing hydrocarbons also fails. The preamble does 
show that the President intended to suspend import barriers on pe- 
troleum products. But the preamble does not explicitly state an 
intent to suspend all import barriers on all petroleum products. 
The preamble, read in isolation, could support such a construction. 
But this reading conflicts with the express langauge of Section 3 


443-024 0 - 84 - 2 
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which contains the tariff suspension. Section 3 limits the suspen- 
sion of tariffs in Schedule 4, Part 2 to hydrocarbons, not to petrole- 
um products.? A more reasonable construction of the preamble is 
that it shows the President’s intent to suspend tariffs on some pe- 
troleum products with Section 3 left to define the scope of the sus- 
pension. This reading is preferable because it does not create an in- 
ternal inconsistency in the proclamation. And as noted above, 
plaintiff's construction of the preamble cannot modify “{t]he [un- 
ambiguous] operative provisions * * * which prescribe rights and 
duties and otherwise declare the legislative will.’ Association of 
American Railroads v. Costle, 562 F.2d at 1316. 

Finally, plaintiff contends that the preamble demonstrates the 
President’s intent to suspend tariffs and import fees from the same 
items. Assuming, arguendo, that the proclamation suspended 
import fees from Arconol, this contention fails for the same reasons 
as discussed above. Plaintiff's construction of the preamble is a per- 
missible one. But it is more reasonable to read the preamble as 
showing a general intent to suspend import fees from some items 
and tariffs from some items. Plaintiff's reading creates an incon- 
sistency between the preamble and the operative provisions of the 
proclamation. Section 1 of the proclamation suspends import fees 
from “imports of motor gasoline, unfinished oils, and all other fin- 
ished products.” Presidential Proclamation 4655.° If the President 
intended Section 1 to affect exactly the same items as does Section 
3, he would not have used such different terms to define the scope 
of the sections. If the President had intended to suspend tariffs 
from all finished products covered by Section 1, he would have said 
so. Instead, he limited the suspension of tariffs by the terms of Sec- 
tion 3. The language in the preamble cannot modify this unambi- 
guous limit on the tariff suspension. 

In sum, Arconol fails to fit within the plain language of the tariff 
suspension in Section 3 of the proclamation. The plain language of 
the proclamation must prevail in the absence of a clearly demon- 
strated intent to the contrary. Luggage and Leather Goods Manu- 
factures of America v. United States, 7 CIT —, Slip Op. 84-53 at 25 
(May 11, 1984). Plaintiff has failed to show that the President in- 
tended to include Arconol within the suspension. 

Therefore, it it ORDERED: Judgment is granted for defendant in 
this action. 


7 The court cannot assume the President intended the terms to be used interchangeably. It is well established 
that not all petroleum products are hydrocarbons. See United States v. Esso Standard Oil Co., 42 CCPA 144, 
155-156 (1955). 

® Plaintiff contends that Arconol is a finished product for the purposes of the proclamation. 
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(Slip Op. 84-55) 


Lukas AMERICAN, INC. (FEDERATED EQUIPMENT Co.), PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 82-5-00736 
Before RE, Chief Judge. 


Cutters and Spreaders 


Cutters and spreaders were classified by Customs under Item 
674.60 of the TSUS as “{hjand-directed or -controlled tools with 
pneumatic or self-contained non-electric motor * * * suitable for 
metal-working.” Plaintiff's claim for classification as “[h]Jand-direct- 
ed or -controlled tools with pneumatic or self-contained non-electric 
motor * * * other” is sustained. Since the primary purpose or use 
of the imported articles was to serve as rescue tools to extricate 
trapped victims from automobiles, they were properly classifiable 
under item 674.70 as claimed by plaintiff. Hence, they were duti- 
able at the rate of 4.3 per centum ad valorem in 1980, and 4 per 
centum ad valorem in 1981. 


[Judgment for plaintiff.] 


Decided May 24, 1984 


Mandel and Grunfeld (Steven P. Florsheim and Robert B. Silverman at the trial 
and on the brief), for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(Kenneth N. Wolf at the trial and on the brief) for the defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise imported from West Germany, and described on the cus- 
toms invoice as “Lukas Cutters and Spreaders.” 

The Cutters are composed of sharp metal blades which are 
driven by hydraulic pressure, and can be used to cut almost every- 
thing except rock. The Spreaders, driven by the same hydraulic 
system, are also of metal, and, when used in conjunction with 
metal chains, can be used to separate, lift, crush, bend or pull 
nearly every type of substance. The purpose of these two articles, 
when used with other components, is to free victims who are 
trapped in an automobile as a result of an accident. In essence, the 
cutters and spreaders perform this function by the destruction of 
any object which prevents the removal of a victim from the scene 
of an accident. 

The merchandise was classified by the Customs Service as “tools 
suitable for metal-working” under item 674.60 of the Tariff Sched- 
ules of the United States (TSUS). Consequently, it was assessed 
with duty at the rate of 7.1% ad valorem in 1980, and 6.8% ad va- 
lorem in 1981. 
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Plaintiff protests this classification, and contends that the mer- 
chandise is properly classifiable under item 674.70, TSUS, as tools 
“other” than those suitable for metalworking. Hence, plaintiff 
maintains that the merchandise is properly dutiable at the rate of 
4.3% ad valorem for 1980, and 4% ad valorem for 1981. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 

Classified under: 


Schedule 6, Part 4, Subpart F: 
Hand-directed or -controlled tools with pneumatic or self- 
contained non-electric motor, and parts thereof: 
674.60 Tools suitable for metal-work- 7.1% ad val. (1980) 
ing and parts thereof. 
6.8% ad val. (1981) 


Claimed by plaintiff under: 


Schedule 6, Part 4, Subpart F: 
Hand-directed or -controlled tools with pneumatic or self- 
contained non-electric motor, and parts thereof: 


4.3% ad val. (1980) 
4% ad val. (1981) 


The question presented is whether, within the meaning of the 
competing tariff provisions, the imported articles are dutiable as 
“tools suitable for metal-working,” as classified by Customs, or as 
tools “other” than those suitable for metalworking, as claimed by 
plaintiff. 

After an examination of the merchandise, relevant case law, lexi- 
cographic definitions, and the testimony of record, it is the determi- 
nation of the court that plaintiff has overcome the presumption of 
correctness that attaches to the government’s classification, and 
the protest is sustained. 28 U.S.C. 2639(a)(1) (1982). See Jarvis Clark 
Co. v. United States, No. 83-1106 (Fed. Cir. May 2, 1984). 

At trial, plaintiff presented testimony to prove that the merchan- 
dise was designed for use in rescue operations, is particularly well- 
suited for use in rescue operations, is marketed exclusively for that 
purpose, and is not a metalworking tool. The testimony presented 
by the defendant attempted to show that the tool was suitable for 
metalworking, and that it had a variety of uses aside from its ap- 
plication for rescue operations. 

Mr. George R. Weigand, president of Lukas American, Inc., at 
the time of the disputed classification, testified as to the precise use 
of the “Lukas Rescue System.” He stated that the Cutters are used 
to cut away any material that prevents the removal of a victim 
from a vehicle, and that the Spreaders are used to pry open doors, 
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or separate any material that may prevent the removal of a victim 
from the scene of an accident. 

Mr. Weigand further testified that he was also the company ad- 
ministrator, and that the marketing personnel reported directly to 
him. He testified that the Lukas tool was sold, together with other 
components, including an emergency standby pump, as a unit 
under the name “Lukas Rescue System.” The components were not 
sold separate and apart. He stated that the firm’s marketing strat- 
egy for the Lukas Rescue System was to target, exclusively, fire de- 
partments and rescue squads, through both trade journals and 
trade shows. To his recollection, only one sale (of approximately 
one thousand sales) had been made for non-rescue purposes, and, in 
that one, the merchandise was returned by the buyer because it did 
not perform the task for which the buyer had purchased it. While 
not controlling, it is well established that the marketing of an im- 
ported article is relevant in determining the proper classification of 
that item for tariff purposes. See cases cited in Nomura (America) 
Corp. v. United States, 299 F. Supp. 535, 542 (Cust. Ct. 1969). 

On cross examination it was noted that certain brochures, used 
to market the Lukas tool, stated that the device was also capable of 
cutting metal tubes and cables, and other articles not usually 
found in automobiles. Mr. Weigand’s testimony, however, made it 
crystal clear that these particular capabilities are necessary in cer- 
tain automobile accident situations. For example, to help extricate 
an accident victim, it might be necesary to separate or cut the 
tubing of a “cyclone” fence, or to cut the tension cable of a high- 
way guardrail. 

Mr. Sanford Weinberg, president of Universal Fire Equipment 
Corporation and a former field service engineer at Bobst-Cham- 
plain, is also a volunteer fireman who has had ten years of field 
experience working with the Lukas tool as a rescue device. As a 
vendor of rescue equipment with Universal, Mr. Weinberg testified 
that, not only had he never sold a Lukas tool for any non-rescue 
application, but that he had never even attempted such a sale. 

During his employment at Bobst-Champlain he was frequently 
called upon to operate machine tools, as well as metalworking 
tools. Although he stated that he had no expertise in the field of 
metalworking, he was nevertheless certain that the Lukas tool was 
not a metalworking tool because it destroys, rather than enhances 
the metal upon which it operates. He testified that the device did 
not have a practical industrial application because it was too ex- 
pensive, and was not designed for continual use. 

Mr. Harold Esten, the manager of engineering at Hurst Perform- 
ance, Inc., and an expert in metalworking, testified for the defend- 
ant that metalworking is “the process of changing the size or shape 
or material proportion of a metal towards some useful end.” Mr. 
Esten stated that the mangling of a car door to free a trapped 
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victim, or the separating of two cars is “metalworking.” Hence, in 
his opinion, Lukas Cutters and Spreaders are metalworking tools. 

Mr. Esten testified that the Lukas tool is “conceptually similar” 
to one marketed by Hurst, and that the Hurst tool has many other 
applications apart from its use in rescue operations. He also stated 
that the Hurst tool, like the Lukas tool, with which it competes, is 
usually sold as a package, but that Hurst also sells the components 
separately. He admitted, however, that the Hurst and Lukas tools 
are not identical, but “different,” and that the Hurst tool uses a 
different hydraulic system. Mr. Esten also admitted that the Hurst 
tool is marketed as “[t]he only total rescue system,” and that most 
of the marketing done by Hurst is directed to the rescue trade. 

In order to decide the question presented the court must ascer- 
tain the precise meaning of the term “metalworking,” as used by 
Congress in the tariff schedules. Judicial precedents teach that 
terms used in the tariff schedules are to be given their “commer- 
cial” or “common” meaning. Furthermore, in their interpretation, 
an authoritative source is Webster’s Third New International Dic- 
tionary of the English Language, since it was published contempo- 
raneously with the promulgation of the tariff schedules... See 
Charles Scribner’s Sons v. United States, 574 F. Supp. 1058, 1062 (Ct. 
Int’] Trade 1983); Air-Sea Forwarders, Inc. v. United States, 76 
Cust. Ct. 268, 271 (1976). 

Webster defines metalworking as “the act or process of shaping 
things out of metal.” Funk & Wagnall’s New Practical Standard 
Dictionary of the English Language (1983), also an authoritative 
dictionary, defines the term as “the making or the business of 
making things out of metal.” 

In United States v. Kurt Orban Co., 47 CCPA 28 (1959), the ques- 
tion presented pertained to the correct classification of a metal 
scrap baler. The main purpose of the baler was to take scrap metal 
and compact it into small bundles for ease of transportation and 
storage. The specific classification question was whether the metal 
scrap baler could properly be considered a machine tool. The baler 
had been classified by the Customs Service as a machine tool under 
paragraph 372 of the Tariff Act of 1930. The Customs Court held 
that it was not dutiable as a machine tool, but rather, as a ma- 
chine, and sustained the importer’s protest. The Court of Customs 
and Patent Appeals affirmed the Customs Court, and held that the 
baler was not a machine tool. Machine tools were, in part, de- 
scribed by the applicable statute as “any machine operating other 
than by hand power which employs a tool for work on metal.” Jd. 
at 29. While not controlling, the case is instructive and its oft- 
quoted language is helpful here. In interpreting the statutory lan- 
guage, the court noted that: 


The word “work” is susceptible of such a wide variety of 
meaning{s] that we have grave doubts Congress intended it to 
be construed as broadly as the Government urges. For exam- 
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ple, in a broad sense any tool which changes the shape, size, or 
even the position of a piece of metal in any manner and for 
any purpose may be literally said to do “work” on it, even 
though the nature of that particular “work” be wholly inciden- 
tal to the primary function of the device. Under such circum- 
stances there is a substantial doubt in our mind that Congress 
intended that word to be given such a broad construction, and 
we think it proper to resolve that doubt in favor of the import- 
er. [Citations omitted.] 


Id. at 30-31. The quoted observations indicate that although the 
Lukas Cutter may change the size, form and shape of metal, as 
well as other material, that capability is in no way its primary or 
essential purpose or function. Its purpose is clearly to perform as a 
rescue device. 

It is not questioned that articles are normally to be classified 
under an appropriate eo nomine provision. It is also clear that use 
is not a criteria in determining whether merchandise is classifiable 
under an eo nomine designation. Pistorino & Co. v. United States, 
599 F. 2d 440, 445 (CCPA 1979). Nevertheless, in order to establish 
the proper classification of an imported article, use may be consid- 
ered to determine whether it is embraced within the eo nomine des- 
ignation. See United States v. Quon Quon Co., 46 CCPA 70, 72-73 
(1959); Sanji Kobata v. United States, 326 F. Supp. 1397, 1401 (Cust. 
Ct. 1971). 

In Sanji Kobata, oriental “byobu”’ folding screens had been clas- 
sified by the Government as “wood screens” under TSUS 206.67. 
Plaintiffs claimed that they were “wall hangings” properly classifi- 
able under TSUS 765.03 as “paintings.” The evidence established 
that the articles were hand-painted, only decorated on one side, too 
small to function as partitions, and were specifically designed to be 
wall hangings. The evidence further established that the articles 
could serve no useful purpose other than as works of art. Indeed, 
the court found that “i]t was not a utilitarian article of furniture, 
but an object of admiration and contemplation.” Jd. at 1406. The 
court, therefore, found that plaintiff's claimed classification was 
correct. Thus, the Sanji Kobata case indicates clearly that use may 
be of great importance in determining the identity of an article. Jd. 
at 1401. See also United States v. Quon Quon Co., at 73 (1959). 

In the present case, although the Lukas Cutters and Spreaders 
may have the capacity to do some limited work upon metal, the 
testimony is irrefutable that their purpose, function, or use is in 
rescue operations. They were neither designed, nor are they used to 
change the size or shape of “metal towards some useful end.” 

In Mattoon & Co. v. United States, 62 Cust. Ct. 291 (1969), the 
question pertained to the proper classification of pneumatic guns 
used to strip away paint, rust and other contaminants from a vari- 
ety of surfaces, including metal. The imported tools were operated 
by driving a bundle of needles back and forth in rapid oscillation. 
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When these needles “played” on a particular surface they would 
cause the desired stripping effect. 

The Government classified the guns under TSUS 674.60, as 
“hand-directed or -controlled pneumatic tools suitable for metal- 
working, and parts thereof.” The plaintiff claimed that the guns 
were properly classifiable under TSUS 674.70, as “other hand-di- 
rected or -controlled tools.” The question presented, therefore, was 
whether these tools were suitable for metalworking. In holding 
that the guns were not “suitable for metalworking” under TSUS 
674.60, the court stated: “[t]he term ‘suitable’ has been judicially 
determined to mean actually, practically and commercially fit for 
the use described. In a broad sense, the [gun] is ‘suitable’ for use on 
metal but whether such use would bring said article within the 
language for ‘metalworking’ is doubtful.” Jd. at 294 (citing Kahlen 
v. United States, 2 Ct. Cust. Appls. 206 (1911) and Coro, Inc. v. 
United States, 41 CCPA 215 (1954)). 

In the Mattoon case, the court quoted extensively from the Sum- 
maries of Tariff Information, 1948, volume 8, part 4, and noted a 
distinction between machine tools and metalworking tools. Ma- 
chine tools were found to be power-operated tools and workholding 
devices used for the purpose of progressively removing metal in the 
form of clips, whereas metalworking tools were designed specifical- 
ly for shaping metal through bending, pressing, and similar proc- 
esses. Id. at 295. 

Similarly, in Schmidt, Pritchard & Co. v. United States, T77 Cust. 
Ct. 1 (1976), the court held that the imported merchandise, wire 
coiling equipment, was not a metalworking tool. This holding fol- 
lowed from the court’s finding that the coiling of metal wire rods 
and bars, by the imported coiling device, neither enhanced nor im- 
proved the status of the rods or bars for subsequent use. 

In the present case the defendant’s witness, Mr. Esten, contrary 
to the holdings in Mattoon and Kurt Orban, testified that a metal 
scrap baler and a pneumatic stripping gun are “metalworking 
tools.” Mr. Weigand testified that the Lukas tool was specifically 
designed to be light and portable for rescue operations, and that 
many heavy-duty components had to be replaced by lighter, less ef- 
ficacious ones. All of the testimony left no doubt that the purpose, 
function or use of the system is clearly “to free trapped humans 
from cars involved in a traffic collision.” 

It is fundamental that the court must interpret statutes in a 
manner consistent with the intent of the legislature. In all cases, it 
is the function of the court to give effect to the legislative purpose. 
Furthermore, it cannot be questioned that, in areas in which the 
Congress can speak with final authority, the court must strive to 
implement and fulfill the legislative will and to be faithful to the 
legislative purpose. See generally Mount Washington Tanker Co. v. 
United States, 505 F.Supp. 209, 212, 215-16 (Ct. Int’] Trade 1980). 
No evidence was presented that would indicate that the term 
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“metalworking” was used in a special or extraordinary sense. Conse- 
quently, it should be given its commercial or ordinary meaning. 

Plaintiff's witnesses were thoroughly familiar with the design, 
sale and use of the articles at issue. Their testimony, which was 
candid, credible and reliable, established beyond question that the 
Lukas Cutter is used for rescue operations. It is clearly not de- 
signed to shape metal, but rather, to rescue trapped accident vic- 
tims by destroying any material that prevents their removal. Fur- 
thermore, plaintiff's unrefuted testimony established that the 
Lukas Cutter, because of its weight, design, and expense, was not 
commercially suitable for uses other than the intended rescue oper- 
ations. Plaintiff's evidence indicated that only one Lukas tool had 
been sold for a non-rescue purpose. Defendant’s witness, after stat- 
ing that Hurst had sold between 15,000 to 20,000 of its product, 
could only point to a handful that had been sold or used for non- 
rescue purposes. 

It is the determination of the court that the imported cutters and 
spreaders are not tools “suitable for metal working,’ within the 
meaning of item 674.60 of the tariff schedules, and that they were 
designed, constructed and used as rescue tools, legally classifiable 
under item 674.70 of the tariff schedules, as tools ‘other’ than 
those suitable for metal working. Hence, they are dutiable at the 
rate of 4.3% ad valorem for 1980, and 4% ad valorem for 1981. 

Since plaintiff has overcome the presumption of correctness and 
borne its burden of proof, plaintiff's claim is sustained. Judgment 
will issue accordingly. 


(Slip Op. 84-56) 


GROVER Piston RinG Co., INc., A WISCONSIN CORPORATION, A/K/A 
GROVER UNIVERSAL SEAL, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-12-01708 


Memorandum To Accompany Order 


Forp, Judge: The court has before it for determination defend- 
ant’s motion to dismiss this action for lack of jurisdiction and/or 
failure to state a claim upon which relief may be granted. Basical- 
ly, defendant contends the lack of jurisdiction is the result of the 
protest, which was timely filed, containing only two entries and not 
the 101 entries plaintiff alleges were intended to be covered. 

On January 3, 1983 the Customs District of Milwaukee, Wiscon- 
sin, liquidated 101 entries of plaintiff's merchandise. A protest filed 
on March 30, 1983 included in the attachment under the heading 
“Entry Numbers and Dates” entry Nos. 82-125077 and 82-127790. 
On September 26, 1983 plaintiff filed a summons commencing 
Court No. 83-9-01371 which listed the two entry numbers. 
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Plaintiff on December 2, 1983 filed a second summons instituting 
this action, 83-12-01708. Attached thereto was a United States Cus- 
toms computer printout covering the 101 entries including the two 
entries covered by the earlier action. Defendant’s motion seeks dis- 
missal on the ground that the two enumerated entries are covered 
by the initial action and are therefore duplicative. As to the bal- 
ance of entries, since they were not protested within 90 days after 
liquidation, as required by 19 U.S.C. 1514, defendant urges said liq- 
uidation is final and conclusive upon all parties. 

The regulation, 19 CFR Section 174.13, promulgated pursuant to 
the language of 19 U.S.C. 1514 sets forth the necessary elements of 
a protest. The entry number, dates of entry and dates of liquidation 
are among other information required to be set forth in a protest. 
See Noury Chemical Corp. v. United States, 4 CIT 68 (August 9, 
1982). Plaintiff not having listed the entry numbers, etc. of the 99 
entries, the protest was insufficient as to those entries. The filing 
of the second summons containing the 101 entries cannot cure the 
defect of the protest. In effect no protest was filed covering the re- 
maining 99 entries. The protest could not, therefore, be denied as 
to those entries and, hence an action could not be brought in this 
court pursuant to 28 U.S.C. 1581(a), nor timely instituted under 28 
U.S.C. 2636(a). 

The reverse situation occurred in Border Brokerage Co. v. United 
States, 72 Cust. Ct. 98, C.D. 4508 (1974), where plaintiff filed a pro- 
test covering thirteen entries which was denied. Plaintiff then filed 
a summons listing only seven entries. Plaintiff sought to amend 


the summons some two hundred days after the denial of the pro- 
test. The court refused to permit amendment and made the follow- 
ing observations: 


In light of the foregoing, it is manifest that in order for an 
importer to contest judicially the liquidation of an entry of im- 
ported merchandise, not only must he initially file a protest 
with regard to that entry (see 19 U.S.C. § 1514) * * * but, ad- 
ditionally, following denial of the protest on the administrative 
level, he must commence a civil action with respect to such 
entry by the filing of a timely summons within 180 days after 
denial of the protest as to that entry. * * * Moreover, it is 
self-evident that a protest need not be denied in toto. Thus, in 
a situation in which a protest is administratively allowed as 
one entry, but denied as to another, the importer has no right 
of action in this court with regard to the former entry. Then, 
too, an importer may decide for his own reasons not to pursue 
judicially a claim as to merchandise on a particular entry, 
even though he may have sought a reliquidation administra- 
tively. Clearly, therefore, a summons may be limited in con- 
tent to fewer entries than were covered by the administrative 

, Protest, denial of which is being challenged. 

In sum, each entry is a separate transaction and an adminis- 

P96 decision is made with regard to each such transaction. 
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Accordingly it is apparent from the foregoing that plaintiff's fail- 
ure to include the other 99 entries on the protest eliminated those 
transactions from the administrative decision of Customs. It is not 
within the province of Customs officials to assume plaintiff intend- 
ed to include all 101 entries. 

The two entries covered by Court No. 83-9-01371, having been 
timely protested and an action timely instituted in this Court, are 
duplicative of those entries covered by the instant action and must 
be dismissed. Defendant’s motion to dismiss must be granted for 
the reasons set forth above. 


(Slip Op. 84-57) 


Harwoop MANUFACTURING COMPANY, A DIVISION OF ELGIN 
NATIONAL INDUSTRIES, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 82-5-00724, Court No. 82-5-00725 (Consolidated) 
Before: CARMAN, Judge. 


Memorandum Opinion and Order 


(Judgment for plaintiff. ] 


(Dated May 30, 1984) 


Stack & Filpi, (Mark D. Debofsky at the trial) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division (Jerry P. Wiskin at the trial) for the defendant. 

CARMAN, Judge: The question in this case is whether certain 
wood and rattan frames, in their imported condition, were properly 
classifiable as ‘clock cases and parts thereof.” 

The plaintiff, Harwood Manufacturing Company, is the importer 
of record of certain frames made of wood and rattan imported from 
Taiwan. The entries were duly liquidated and the sum of $5,550.52 
was paid by plaintiff with regard to the merchandise that is the 
subject of this action. 

The United States Customs Service (Customs) classified the mer- 
chandise under item 720.34 of the Tariff Schedules of the United 
States (TSUS) which provides: 


Clock cases, cases for time switches or for 
other apparatus provided for in this subpart, 
and parts of the foregoing cases: 

Clock cases and parts thereof: 


11.9% ad 
val. 
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Plaintiff contests this classification and alternatively asserts that 
the merchandise is properly classifiable under item A206.60 \“Pic- 
ture and mirror frames, of wood”), item A222.10 (“Rattan (except 
whole rattan) and webbing made therefrom’), or item A222.60 
(“Articles not specially provided for, of unspun fibrous vegetable 
materials: Of one or more of the materials bamboo, rattan, willow, 
or chip’), and is entitled to duty-free entry under the Generalized 
System of Preferences (GSP). 

The subject merchandise, as imported, consists simply of square 
or rectangular frames made from either wood, rattan, bamboo or 
wicker. After importation, Harwood processes these frames so that 
completed clocks are capable of being placed within the frames. In 
their imported condition, the frames contain no metallic parts or 
any clock apparatus whatsoever. The frames alone actually resem- 
ble picture or mirror frames rather than clock cases. 

The court initially notes the presumption of correctness that at- 
taches to Customs’ classification. Atlantic Aluminum & Metal Dis- 
tributors, Inc. v. United States, 47 CCPA 88, 91 (1960); 28 U.S.C. 
§ 2639(a\(1) (1982). After reviewing the evidence introduced at the 
trial, the court finds that the imported frames, which contain no 
clock works or metallic parts, are easily adaptable to picture or 
mirror frames and should not have been classified as clock cases. 
The mere fact that plaintiff subjects the frames to additional man- 
ufacturing processes and ultimately inserts complete clocks into 
the frames is not sufficient to identify the frames as parts of clocks 
for classification purposes. 

In Worthington v. Robbins, 139 U.S. 337 (1891), the Supreme 
Court considered the issue of the proper classification of ‘‘white 
hard enamel’ used when a smooth, enameled surface was required. 
The collector had placed the merchandise under a provision in the 
Revised Statutes providing for “[w]atches, watchcases, watch move- 
ments, parts of watches and watch materials, not specially enumer- 
ated or provided for in this act.” It was clear from the record that 
the enamel was capable of being used to make faces or surfaces for 
watches and dials and that indeed the enamel was put to such use. 
The Court found it highly significant, however, that there “was 
nothing to prevent [plaintiff] from selling [the merchandise] to per- 
sons who would use it for other purposes.” 139 U.S. at 341. The 
Court went on to note: 


In order to produce uniformity in the imposition of duties, 
the dutiable classification of articles imported must be ascer- 
tained by an examination of the imported article itself, in the 
condition in which it is imported. * * * 
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* * * The fact that the article in question was used in the 
manufacture of watches has no relation to the condition of the 
article as imported, but to what afterwards the importer did 
with it. 

Id. The Worthington case, which also involved timepieces, relates 
to the case at hand. Classification of the frames as clock cases is 
precluded because their form must be changed and “new processes 
of manufacture [must] be applied” before the frames can be used as 
clock cases. Id.; see United States v. National Importing Co., 12 Ct. 
Cust. Appls. 186, 188 (1924); Athenia Steel & Wire Co. v. United 
States, 1 Ct. Cust. Appls. 494, 495-96 (1911). 

More recently, in Avins Industrial Products Co. v. United States, 
62 CCPA 83, 515 F.2d 782 (1975), our appellate court considered the 
proper classification of stainless steel wire. The government’s clas- 
sification was under item 685.25 as unfinished parts of radio recep- 
tion antennas. The plaintiff's claimed classification was under item 
609.45 as simply “wire of iron or steel.’”’ The court found that al- 
though the merchandise as imported conformed to certain specifi- 
cations for antenna manufacture, the articles nevertheless had not 
been “sufficient[ly] manipulat[ed] to dedicate the wire to the single 
use as an antenna part.” 62 CCPA at 86; 515 F.2d at 784. Thus, in 
the court’s view, because the merchandise in its imported condition 
could be used for several purposes, its classification as parts of 
radio antennas was erroneous. Jd. Applying the same reasoning 
here, it was error to classify the frames in issue here under the 
“clock cases” provision, item 720.34, TSUS. 

In order to prevail at this juncture without the necessity for fur- 
ther proceedings, a plaintiff should endeavor to establish the appro- 
priateness of one of its claimed alternative classifications. Recently, 
in Jarvis Clark Co. v. United States, No. 88-1106 (Fed. Cir. May 2, 
1984), the Federal Circuit held that if the Court of International 
Trade determines that the importer’s proposed classification is in- 
correct, the court’s inquiry cannot end there. The correctness of the 
government’s classification must be considered as well. The appel- 
late court indicated that the trial court could, when in its view, er- 
roneous alternatives are placed before it, in its discretion, remand 
the case for reclassification by the Customs Service, or decide the 
case upon its own initiative. 

The court of appeals acknowledged the presumption of correct- 
ness that attaches to a classification by the Customs Service and 
indicated that an importer had the burden of proving that the clas- 
sification was incorrect. See 28 U.S.C. § 2639(a)(1) (1982). In the 
past, according to the Jarvis Clark court, to give effect to this pre- 
sumption, courts have long imposed a “dual burden” of proof: the 
importer not only was required to show that the government’s clas- 
sification was erroneous but also that the importer’s alternative 
classification was correct. The court of appeals indicated, neverthe- 
less, that the dual burden could lead to unfair and illogical results 
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because the court might be required to affirm an incorrect classifi- 
cation. The court also appeared to be troubled that prior to the cre- 
ation of the Court of International Trade in 1980, the Customs 
Court and its predecessors had limited remedial powers, and might, 
therefore, be required to dismiss a case and effectively affirm the 
government’s incorrect classification. 

The court of appeals in Jarvis Clark, while discussing the legisla- 
tive history of 28 U.S.C. § 2643(b), indicated that a principal pur- 
pose of this provision was to alleviate the unfairness of the so- 
called dual burden of proof. The court quoted a House Report at 
length: 


Subsection (b) is a new provision that empowers the Court of 
International Trade to remand the civil action before it for fur- 
ther judicial or administrative proceedings. In granting this 
remand power to the court, the Committee intends that the 
remand power be co-extensive with that of a federal district 
court. In addition, this subsection authorizes the court to order 
a retrial or rehearing to permit the parties to introduce addi- 
tional evidence. 

Subsection (b) has particular impact on civil actions brought 
pursuant to section 515 or 516 of the Tariff Act of 1980. Under 
existing law, for example, in a civil action commenced under 
the court’s jurisdiction to entertain cases involving the classifi- 
cation or valuation of merchandise, if the plaintiff succeeds in 
demonstrating that the original decision of the Customs Serv- 
ice was incorrect but is unable to establish the correct classifi- 
cation or valuation, the court dismisses the civil action. In 
effect, the court holds in favor of the United States even 
though the plaintiff has demonstrated that the challenged deci- 
sion of the Customs Service was erroneous. Subsection (b) 
would permit the court in this situation to remand the matter 
to the Customs Service to make the correct decision or to 
schedule a retrial or rehearing so that the parties may intro- 
duce additonal evidence. 


H.R. Rep. No. 1235, 96th Cong., 2d Sess. 60-61, reprinted in 1980 
U.S. Code Cong. & Ad. News 3729, 3772. 

The possibility of an unjust result that might have occurred by 
requiring this court to dismiss and perforce affirm an incorrect 
government classification because of the lack of general remedial 
powers was changed by the enactment of section 2643(b). The effect 
of the so-called dual burden was modified. It would seem, neverthe- 
less, our appellate court in the interest of judicial economy will 
continue to approve the pleading and proving by litigants of alter- 
native classifications as was done in this case, to assist this court in 
securing a prompt resolution of classification disputes. 

Turning then to plaintiffs claims, defendant asserts that classifi- 
cation of the subject merchandise under items A206.60, A222.10, or 
A222.60 is precluded as a matter of fact. Item A206.60, defendant 
points out, requires that frames be “of wood,” and that the frames 
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here do not so qualify. Similarly, under item A222.60, the article 
not specifically provided for must be “of unspun fibrous vegetable 
materials,’ and the frames, defendant claims, does not qualify 
under this provision. As to item A222.10, “rattan (except whole 
rattan) and webbing made therefrom,” defendant asserts that this 
is a materials provision and that the imported merchandise in 
issue here consists of articles, not materials. 

Defendant’s points are well taken regarding classification under 
items A206.60 and A222.10. The court is of the opinion, however, 
that item A222.60 describes the merchandise in question and is a 
sustainable classification. 

Under both item A222.60 and headnote 2(d) of Schedule 2, part 2, 
subpart B, bamboo is designated an “unspun fibrous vegetable ma- 
terial.” “Frames” as such is not otherwise specifically provided for 
in the subpart. Hence, classification under the subpart’s basket 
provision is appropriate. 

Plaintiff's Exhibit 4 is a catalog of plaintiff's parent company’s 
products, and depicts the clocks for which the imported frames are 
used. These frames are variously termed, according to the descrip- 
tions as “wood,” “rattan,” “wicker,” and “bambco.” Defendant at- 
tempted to show that the presence of wood disqualified the mer- 
chandise from classification under item A222.60. Plaintiffs’ only 
witness, however, a management employee of Elgin National In- 
dustries, Inc., testified that the frames actually consisted of bamboo 
and that the other descriptions in the catalog were 
“just * * * phrasing{[s] of advertising.” Transcript, at 26. 

Thus, item 222.60, TSUS, providing for “{a]rticles not specifically 
provided for, of unspun fibrous vegetable materials,” accurately de- 
scribes the merchandise in issue here. 

Lastly, plaintiff is seeking to have the merchandise entered duty 
free under the GSP, since Taiwan is a designated beneficiary coun- 
try for such treatment. Section 10.173(a)(1) of the Customs Regula- 
tions ! requires that a certificate of origin (commonly referred to as 
a “Form A’’) be submitted in connection with the entry as a condi- 
tion precedent to GSP treatment. In this case, plaintiff did not file 
the required certificates at the time it made the entries. Under sec- 
tion 10.112 of the Customs Regulations, however, the certificates or 
origin may be filed “before the liquidation becomes final.” 19 
C.F.R. § 10.112 (1983).2 Plaintiff, therefore, attempted to introduce 


119 C.F.R. ] 10.173(aX1) (1983) provides: 

Shipments valued in excess of $250—Certificate of Origin. Except as provided in paragraph (aX5) of this 
section, the importer or consignee of a shipment of eligible merchandise valued in excess of $250 shall file 
with the district director in connection with the entry the Generalized System of Preferences Certificate of 
Origin Form A, as evidence of the country or origin. Form A shall be signed by the exporter of the mer- 
chandise in the country from which it is directly imported, certified by the designated governmental author- 
ity in that country, and properly completed. 

219 C.F.R. § 10.112 (1983) provides in part: 

Whenever a free entry or a reduced duty document, form, or statement required to be filed in connection 
with the entry is not filed at the time of the entry or within the period for which a bond was filed for its 
production, but failure to file it was not due to willful negligence or fraudulent intent, such document, form, 
or statement may be filed at any time prior to liquidation of the entry or, if the entry was liquidated, before 
the liquidation becomes final.* * * 
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three certificates as exhibits at the trial. Defendant objected to the 
exhibits, claiming that it was incumbent upon plaintiff to show 
that its failure to file the certificates at the time of entry was not 
“due to willful negligence or fraudulent intent.” Jd. A more sensi- 
ble approach to 19 C.F.R. § 10.112, however, would be to interpret 
that provision as requiring the defendant to make some showing of 
fraud or willful neglect. Plaintiff need not show its freedom from 
wrongdoing in order to file the certificates at trial. Thus, plaintiffs 
entries are entitled to be treated under the GSP and entered duty 
free. 


Conclusion 


Plaintiff has successfully shown Customs’ classification to be er- 
roneous, and, in addition, has proven that its claimed alternative 
classification is correct. The merchandise, consisting of bamboo, 
and rattan frames is properly classifiable under item A222.60, 
TSUS, and entitled to duty-free entry under the GSP.® 

Judgment will enter accordingly. 


(Slip Op. 84-58) 


PETERSON ELECTRO MUSICAL PRODUCTS, PLAINTIFF v. UNITED 
STATES, DEFENDANT 


Court No. 82-5-00626 


Before: CARMAN, Judge. 


Memorandum Opinion and Order 
[Judgment for defendant.] 


(Dated May 30, 1984) 


Stack & Filpi, (Mark D. Debofsky at the trial) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division, (Jerry P. Wiskin at the trial) for the defendant. 

CARMAN, Judge: The issue in this case is whether certain import- 
ed merchandise, a chromatic tuning instrument known as a 
“Strobo Tuner,” was properly classified under item 713.17 of the 
Tariff Schedules of the United States (TSUS), providing for “strobo- 
scopes of all kinds.” 

The subject merchandise, entered at the port of Chicago, Illinois, 
in 1981, and invoiced as a “chromatic tuning stroboscope,” is an 
electronic device that, according to its operations manual, “employs 
the stroboscopic principle in its measurement of sound frequencies, 
by which the frequency of the sound introduced is to be compared 

8 Plaintiff has asked the court to award costs and attorney's fees should it prevail on the merits in this action. 


Having found no basis for such an award, this request is denied and the parties shall bear their own costs and 
fees. 
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visually with a standard frequency in the set.” Plaintiff's Exhibit 6, 
at 3. The article consists of two units, a strobo unit and a dial unit, 
along with a microphone. The dual unit has twelve fan-shaped win- 
dows arranged in two rows. The seven windows in the lower row 
correspond to the seven white piano keys within an octave. The 
five windows in the upper row correspond to the black piano keys 
within the same octave. Appearing in each window is a pattern 
disc. When the device is in operation, these discs rotate at varying 
relative speeds according to a mathematical ratio. When a musical 
note is introduced into the strobo tuner through the microphone, 
an internal neon light is activated that illuminates the windows. 
This light flashes at the same frequency as the vibration of the mu- 
sical sound. In the window corresponding to the tone introduced, 
the pattern disc appears to come to a standstill. In this manner, 
the stroboscopic effect is used to measure sound frequency and thus 
can be applied to tune the instrument. 

The United States Customs Service (Customs) classified the mer- 
chandise under item 713.17, TSUS, which provides: 


Stroboscopes of all kinds, and 
parts thereof: 
Stroboscopes 95¢ each + 14.9% 
ad val. 


Plaintiff seeks classification of the merchandise under item 
726.10 of the TSUS, which covers: 


Metronomes, pitch pipes, 6.1% ad val. 
tuning forks, and tuning 
hammers, all the foregoing 
for whatever use intended. 


In short, plaintiff claims that the merchandise, although it uti- 
lizes a stroboscopic principle, ought to be classified according to its 
use as a tuning instrument. There is no dispute that the device is 
used solely in connection with the tuning of musical instruments. 
This fact, in plaintiff's view, precludes classification as a strobo- 
scope. 

Defendant on the other hand, justifies the challenged classifica- 
tion by pointing to invoice descriptions, advertising materials and 
catalogs, which denominate the merchandise as a “stroboscope.” 
Defendant further assert that item 713.17 should be broadly con- 
strued to encompass all “forms” of stroboscopes. 

The court has little difficulty in upholding the classification pro- 
mulgated by Customs. First, descriptions of the merchandise ap- 
pearing in invoices, bills of lading, and the operations manual 
clearly refer to the unit as a stroboscope. Indeed, the unit itself has 
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the word “strobo scope” emblazoned on its front panel. Such de- 
scriptions are evidence of what the parties, and, presumably, the 
commercial world, consider the merchandise to be. See, Swift In- 
struments, Inc. v. United States, 4 CIT 88, 92-93, 554 F. Supp. 1235, 
1239 (1982), aff'd, 714 F.2d 161 (Fed. Cir. 1983). In addition, a wit- 
ness for the defendant, a management employee at the C.G. Conn 
Company, testified that the strobo tuner is understood to be a 
stroboscope in the trade and commerce of the United States. This 
was so, he further testified, because of the operation of the unit 
and despite the fact that it is used as a tuning device. Transcript, 
at 111. Further, the provision in dispute here, item 713.17, which 
provides for “stroboscopes of all kinds,” is eo nomine and broad in 
scope. Plaintiff points to no legislative history or judicial decision 
that would cast a limit on item 713.17. Absent this showing, the 
. designation should include all forms of the article. 7.M. Duche & 
Sons, Inc. v. United States, 44 CCPA 60, 63 (1957) (citing Cross & 
Blackwell Co. v. United States, 36 CCPA 33, 35 (1948) (quoting 
Nootka Packing Co. v. United States, 22 CCPA 464, 470 (1935)). 

Plaintiff's assertions that the classification here should be con- 
trolled by use are unavailing. There is no dispute that the mer- 
chandise is used solely in connection with the tuning of musical in- 
struments. Nevertheless, the use of the stroboscopic principle is the 
overriding consideration here. Scientific authorities define strobo- 
scopes by their use of light and their resultant effect on how ob- 
jects appear to move. See, e.g., Van Nostrand’s Scientific Encyclope- 
dia 2104 (D. Considine 5th ed. 1976) (‘more accurate stroboscopes 
utilize a flashing light to illuminate the moving machine’’). The 
same principles are at work in the strobo tuner. Despite its musical 
applications, such use is not properly considered by this court 
where the eo nomine designation is “clear and unambiguous, and 
without suggestion that the element of ‘use’ [should] have any in- 
fluence in classifying merchandise thereunder.” F.W. Myers & Co. 
v. United States, 20 Cust. Ct. 152, 156 (1948), modified, 24 Cust. Ct. 
178 (1950). 

Accordingly, the classification of the District Director of Customs 
at the Port of Chicago, Illinois, is sustained. Parties will bear their 
own costs and fees. 

A judgment will enter accordingly. 
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